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determines that the appellant’s return
to or presence in the workplace would
be unduly disruptive.

[64 FR 53504, Dec. 29, 1989, as amended at 62
FR 17045, Apr. 9, 1997; 63 FR 41179, Aug. 3,
1998; 64 FR 27900, May 24, 1999; 77 FR 62367,
Oct. 12, 2012]

§1201.112 Jurisdiction of judge.

(a) After issuing the initial decision,
the judge will retain jurisdiction over a
case only to the extent necessary to:

(1) Correct the transcript; when one
is obtained;

(2) Rule on a request by the appellant
for attorney fees, consequential dam-
ages, or compensatory damages under
subpart H of this part;

(3) Process any petition for enforce-
ment filed under subpart F of this part;

(4) Vacate an initial decision to ac-
cept into the record a settlement
agreement that is filed prior to the
deadline for filing a petition for review,
even if the settlement agreement is not
received until after the date when the
initial decision becomes final under
§1201.113 of this part.

(b) Nothing is this section affects the
time limits prescribed in §1201.113 re-
garding the finality of an initial deci-
sion or the time allowed for filing a pe-
tition for review.

[69 FR 22125, Apr. 29, 1994, as amended at 62
FR 17045, Apr. 9, 1997; 70 FR 30609, May 27,
2005; 77 FR 62368, Oct. 12, 2012; 78 FR 23458,
Apr. 19, 2013]

§1201.113 Finality of decision.

The initial decision of the judge will
become the Board’s final decision 35
days after issuance. Initial decisions
are not precedential.

(a) Exceptions. The initial decision
will not become the Board’s final deci-
sion if within the time limit for filing
specified in 1201.114 of this part, any
party files a petition for review or, if
no petition for review is filed, files a
request that the initial decision be va-
cated for the purpose of accepting a
settlement agreement into the record.

(b) Petition for review denied. If the
Board denies all petitions for review,
the initial decision will become final
when the Board issues its last decision
denying a petition for review.

(c) Petition for review granted or case
reopened. If the Board grants a petition
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for review or a cross petition for re-
view, or reopens or dismisses a case,
the decision of the Board is final if it
disposes of the entire action.

(d) Extensions. The Board may extend
the time limit for filing a petition for
good cause shown as specified in
§1201.114 of this part.

(e) Exhaustion. Administrative rem-
edies are exhausted when a decision be-
comes final in accordance with this
section.

(f) When the Board, by final decision
or order, finds there is reason to be-
lieve a current Federal employee may
have committed a prohibited personnel
practice described at 5 U.S.C. 2302(b)(8)
or 2302(b)(9)(A){), (B), (C), or (D), the
Board will refer the matter to the Spe-
cial Counsel to investigate and take
appropriate action under 5 U.S.C. 1215.

[64 FR 53504, Dec. 29, 1989, as amended at 62
FR 59992, Nov. 6, 1997; 77 FR 62368, Oct. 12,
2012; 78 FR 39545, July 2, 2013]

Subpart C—Petitions for Review of
Initial Decisions

§1201.114 Petition and cross petition
for review—content and procedure.

(a) Pleadings allowed. Pleadings al-
lowed on review include a petition for
review, a cross petition for review, a
response to a petition for review, a re-
sponse to a cross petition for review,
and a reply to a response to a petition
for review.

(1) A petition for review is a pleading
in which a party contends that an ini-
tial decision was incorrectly decided in
whole or in part.

(2) A cross petition for review has the
same meaning as a petition for review
but is used to describe a pleading that
is filed by a party when another party
has already filed a timely petition for
review.

(3) A response to a petition for review
and a cross petition for review may be
contained in a single pleading.

(4) A reply to a response to a petition
for review is limited to the factual and
legal issues raised by another party in
the response to the petition for review.
It may not raise new allegations of
error.

(5) No pleading other than the ones
described in this paragraph will be ac-
cepted unless the party files a motion
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with and obtains leave from the Clerk
of the Board. The motion must describe
the nature of and need for the pleading.

(b) Contents of petition or cross petition
for review. A petition or cross petition
for review states a party’s objections
to the initial decision, including all of
the party’s legal and factual argu-
ments, and must be supported by ref-
erences to applicable laws or regula-
tions and by specific references to the
record. Any petition or cross petition
for review that contains new evidence
or argument must include an expla-
nation of why the evidence or argu-
ment was not presented before the
record below closed (see §1201.58 of this
part). A petition or cross petition for
review should not include documents
that were part of the record below, as
the entire administrative record will
be available to the Board.

(c) Who may file. Any party to the
proceeding, the Director of the Office
of Personnel Management (OPM), or
the Special Counsel (under 5 U.S.C.
1212(c)) may file a petition or cross pe-
tition for review. The Director of OPM
may request review only if he or she
believes that the decision is erroneous
and will have a substantial impact on
any civil service law, rule, or regula-
tion under OPM’s jurisdiction. 5 U.S.C.
7701(e)(2). All submissions to the Board
must contain the signature of the
party or of the party’s designated rep-
resentative.

(d) Place for filing. All pleadings de-
scribed in paragraph (a) and all mo-
tions and pleadings associated with
them must be filed with the Clerk of
the Merit Systems Protection Board,
1615 M Street NW., Washington, DC
20419, by commercial or personal deliv-
ery, by facsimile, by mail, or by elec-
tronic filing in accordance with 1201.14
of this part.

(e) Time for filing. Any petition for re-
view must be filed within 35 days after
the date of issuance of the initial deci-
sion or, if the petitioner shows that the
initial decision was received more than
5 days after the date of issuance, with-
in 30 days after the date the petitioner
received the initial decision. For pur-
poses of this section, the date that the
petitioner receives the initial decision
is determined according to the stand-
ard set forth at §1201.22(b)(3) of this
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part, pertaining to an appellant’s re-
ceipt of a final agency decision. If the
petitioner is represented, the 30-day
time period begins to run upon receipt
of the initial decision by either the
representative or the petitioner, which-
ever comes first. A cross petition for
review must be filed within 25 days of
the date of service of the petition for
review. Any response to a petition or
cross petition for review must be filed
within 25 days after the date of service
of the petition or cross petition. Any
reply to a response to a petition for re-
view must be filed within 10 days after
the date of service of the response to
the petition for review.

(f) Extension of time to file. The Board
will grant a motion for extension of
time to file a pleading described in
paragraph (a) only if the party submit-
ting the motion shows good cause. Mo-
tions for extensions must be filed with
the Clerk of the Board on or before the
date on which the petition or other
pleading is due. The Board, in its dis-
cretion, may grant or deny those mo-
tions without providing the other par-
ties the opportunity to comment on
them. A motion for an extension must
be accompanied by an affidavit or
sworn statement under 28 U.S.C. 1746.
(See Appendix IV.) The affidavit or
sworn statement must include a spe-
cific and detailed description of the cir-
cumstances alleged to constitute good
cause, and it should be accompanied by
any available documentation or other
evidence supporting the matters as-
serted.

(g) Late filings. Any pleading de-
scribed in paragraph (a) of this section
that is filed late must be accompanied
by a motion that shows good cause for
the untimely filing, unless the Board
has specifically granted an extension of
time under paragraph (f) of this sec-
tion, or unless a motion for extension
is pending before the Board. The mo-
tion must be accompanied by an affi-
davit or sworn statement under 28
U.S.C. 1746. (See Appendix IV.) The affi-
davit or sworn statement must include:
The reasons for failing to request an
extension before the deadline for the
submission, and a specific and detailed
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description of the circumstances caus-
ing the late filing, accompanied by sup-
porting documentation or other evi-
dence. Any response to the motion may
be included in the response to the peti-
tion for review, the cross petition for
review, or the response to the cross pe-
tition for review. The response will not
extend the time provided by paragraph
(e) of this section to file a cross peti-
tion for review or to respond to the pe-
tition or cross petition. In the absence
of a motion, the Board may, in its dis-
cretion, determine on the basis of the
existing record whether there was good
cause for the untimely filing, or it may
provide the party that submitted the
document with an opportunity to show
why it should not be dismissed or ex-
cluded as untimely.

(h) Length limitations. A petition for
review, a cross petition for review, or a
response to a petition for review,
whether computer generated, typed, or
handwritten, is limited to 30 pages or
7500 words, whichever is less. A reply to
a response to a petition for review is
limited to 15 pages or 3750 words,
whichever is less. Computer generated
and typed pleadings must use no less
than 12 point typeface and 1-inch mar-
gins and must be double spaced and
only use one side of a page. The length
limitation is exclusive of any table of
contents, table of authorities, attach-
ments, and certificate of service. A re-
quest for leave to file a pleading that
exceeds the limitations prescribed in
this paragraph must be received by the
Clerk of the Board at least 3 days be-
fore the filing deadline. Such requests
must give the reasons for a waiver as
well as the desired length of the plead-
ing and are granted only in exceptional
circumstances. The page and word lim-
its set forth above are maximum lim-
its. Parties are not expected or re-
quired to submit pleadings of the max-
imum length. Typically, a well-written
petition for review is between 5 and 10
pages long.

(1) Intervention. (1) By Director of
OPM. The Director of OPM may inter-
vene in a case before the Board under
the standards stated in 5 U.S.C. 7701(d).
The notice of intervention is timely if
it is filed with the Clerk of the Board
within 45 days of the date the petition
for review was filed. If the Director re-
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quests additional time for filing a brief
on intervention, the Board may, in its
discretion, grant the request. A party
may file a response to the Director’s
brief within 15 days of the date of serv-
ice of that brief. The Director must
serve the notice of intervention and
the brief on all parties.

(2) By Special Counsel. (i) Under 5
U.S.C. 1212(¢), the Special Counsel may
intervene as a matter of right, except
as provided in paragraph (i)(2)(ii) of
this section. The notice of intervention
is timely filed if it is filed with the
Clerk of the Board within 45 days of
the date the petition for review was
filed. If the Special Counsel requests
additional time for filing a brief on
intervention, the Board may, in its dis-
cretion, grant the request. A party may
file a response to the Special Counsel’s
brief within 15 days of the date of serv-
ice. The Special Counsel must serve the
notice of intervention and the brief on
all parties.

(ii) The Special Counsel may not in-
tervene in an action brought by an in-
dividual under 5 U.S.C. 1221, or in an
appeal brought by an individual under
5 U.S.C. 7701, without the consent of
that individual. The Special Counsel
must present evidence that the indi-
vidual has consented to the interven-
tion at the time the motion to inter-
vene is filed.

(3) Permissive intervenors. Any person,
organization, or agency, by motion
made in a petition for review, may ask
for permission to intervene. The mo-
tion must state in detail the reasons
why the person, organization, or agen-
cy should be permitted to intervene. A
motion for permission to intervene will
be granted if the requester shows that
he or she will be affected directly by
the outcome of the proceeding. Any
person alleged to have committed a
prohibited personnel practice under 5
U.S.C. 2302(b) may ask for permission
to intervene.

(j) Service. A party submitting a
pleading must serve a copy of it on
each party and on each representative,
as required by paragraph (b)(2) of
§1201.26.

(k) Closing the record. The record
closes on expiration of the period for
filing the reply to the response to the
petition for review or on expiration of
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the period for filing a response to the
cross petition for review, whichever is
later, or to the brief on intervention, if
any, or on any other date the Board
sets for this purpose. Once the record
closes, no additional evidence or argu-
ment will be accepted unless it is new
and material as defined in §1201.115(d)
and the party submitting it shows that
the evidence or argument was not read-
ily available before the record closed.

(1) Rejection for failure to comply. The
Clerk of the Board may reject material
submitted for filing that does not sub-
stantially conform to the procedural
requirements of this subpart by issuing
a rejection letter advising the parties
of the nature of the nonconformity and
the requirements and deadline for re-
submission. Any deadlines affected by
the rejection will be addressed in the
rejection letter.

[77 FR 62368, Oct. 12, 2012, as amended at 78
FR 23458, Apr. 19, 2013]

§1201.115 Criteria for granting peti-
tion or cross petition for review.

The Board normally will consider
only issues raised in a timely filed pe-
tition or cross petition for review. Sit-
uations in which the Board may grant
a petition or cross petition for review
include, but are not limited to, a show-
ing that:

(a) The initial decision contains erro-
neous findings of material fact.

(1) Any alleged factual error must be
material, meaning of sufficient weight
to warrant an outcome different from
that of the initial decision.

(2) A petitioner who alleges that the
judge made erroneous findings of mate-
rial fact must explain why the chal-
lenged factual determination is incor-
rect and identify specific evidence in
the record that demonstrates the error.
In reviewing a claim of an erroneous
finding of fact, the Board will give def-
erence to an administrative judge’s
credibility determinations when they
are based, explicitly or implicitly, on
the observation of the demeanor of wit-
nesses testifying at a hearing.

(b) The initial decision is based on an
erroneous interpretation of statute or
regulation or the erroneous application
of the law to the facts of the case. The
petitioner must explain how the error
affected the outcome of the case.
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(c) The judge’s rulings during either
the course of the appeal or the initial
decision were not consistent with re-
quired procedures or involved an abuse
of discretion, and the resulting error
affected the outcome of the case.

(d) New and material evidence or
legal argument is available that, de-
spite the petitioner’s due diligence, was
not available when the record closed.
To constitute new evidence, the infor-
mation contained in the documents,
not just the documents themselves,
must have been unavailable despite due
diligence when the record closed.

(e) Notwithstanding the above provi-
sions in this section, the Board re-
serves the authority to consider any
issue in an appeal before it.

[77 FR 62369, Oct. 12, 2012]

§1201.116 Compliance with orders for
interim relief.

(a) Certification of compliance. If the
appellant was the prevailing party in
the initial decision and the decision
granted the appellant interim relief,
any petition or cross petition for re-
view filed by the agency must be ac-
companied by a certification that the
agency has complied with the interim
relief order either by providing the re-
quired interim relief or by satisfying
the requirements of 5 U.S.C.
7701(b)(2)(A)(ii) and (B).

(b) Challenge to certification. If the ap-
pellant challenges the agency’s certifi-
cation of compliance with the interim
relief order, the Board will issue an
order affording the agency the oppor-
tunity to submit evidence of its com-
pliance. The appellant may respond to
the agency’s submission of evidence
within 10 days after the date of service
of the submission.

(c) Allegation of noncompliance in peti-
tion or cross petition for review. If an ap-
pellant or an intervenor files a petition
or cross petition for review of an initial
decision ordering interim relief and
such petition includes a challenge to
the agency’s compliance with the in-
terim relief order, upon order of the
Board the agency must submit evi-
dence that it has provided the interim
relief required or that it has satisfied
the requirements of 5 U.Ss.C.
7701(b)(2)(A)(ii) and (B).
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